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Introduction

The Ontario Liberal government introduced Bill 8 – the Commitment to the Future of Medicare Act – with great fanfare on November 27, 2003, less than two months after the government was elected.

The government introduced this bill by emphasizing its support for principles that this union and the Ontario public hold very dearly.  However, the Bill itself raises very troubling issues.   While the Bill does set some worthwhile goals, these are either not achieved or the rights are already largely set out in existing legislation.  

But most importantly, the Bill creates serious problems for the health care industry.

What the government has said about the Bill

Bill 8 was released on the first anniversary of the Romanow Royal Commission report into health care.  In his comments on the Bill, Health and Long Term Care Minister George Smitherman noted the connection, with a glowing reference to the Romanow report: 

“Earlier today, Mr. Speaker, I attended an Atkinson Foundation luncheon, honouring Mr. Romanow on the first anniversary of his report. His thorough review came to an irrefutable conclusion.  The pursuit of corporate profits weakens, not strengthens, health care by taking dollars and resources out of medicare.”

The Ministry of Health and Long Term Care claimed this new Bill would “make universal, public medicare the law in Ontario and put an end to the creeping privatization of the system in recent years.”   Minister Smitherman proudly proclaimed 

"We are slamming the door shut on two-tier, pay-your-way-to-the-front-of- the-line health care in Ontario.  This bill would enshrine into law what we already deeply believe in our hearts – that every member of our society has an equal right to quality health care based on need, not income."

These are clearly the themes that helped elect the Ontario Liberal government.   But Bill 8 falls far short.

Another promise like P3 hospitals?

When introducing Bill 8, Minister Smitherman also argued that the government’s  “commitment to medicare is total. That's why we … moved quickly to ensure that new hospitals in Ottawa and Brampton will be publicly owned, publicly controlled, and publicly accountable." 

Minister Smitherman’s reference to the “new hospitals” in Brampton and Ottawa concerns us.  While the Liberals campaigned against “P3”(public-private partnership) hospitals during the election, they are now implementing a very similar model of P3 hospitals in Brampton and Ottawa. For the Brampton and Ottawa hospitals, hundreds of jobs will be privatized and well over $1 billion provincial health care dollars will be turned over to giant for-profit trans-national corporations.

It is very hard for us to see how this puts “an end to creeping privatization”.  Particularly as we have learned that the government has allowed six other hospitals to investigate redevelopment through public private partnerships.

This raises questions about how seriously we should take the government’s stated purposes concerning Bill 8.  Is there another agenda?

Bill 8 doesn’t live up to its billing

When the Bill was released media reports claimed 

“The Province Moves To Stop The Privatization Of Health Care”

“No queue-jumping allowed; Athletes can't pay for quick MRIs, McGuinty says Legislation would make two-tier health care illegal”

 


The Bill’s preamble is filled with noble sentiments.  There is little that is new however, little that is different than what is contained in predecessor Health Care Accessibility Act

Queue Jumping 

The Bill proposes a new provision (section 15) limiting the ability of persons to jump the queue.  In this respect, an insured person cannot pay to obtain better access to insured services, nor can practitioners charge for granting better access to an insured person.

While this provision was the professed centrepiece of the legislation, to a large extent, this practice would already appear to be prohibited by the ban on extra-billing for insured services under the existing Health Care Accessibility Act – a Bill enacted by the previous Liberal government in 1986.

The issue of queue jumping arose when the previous Conservative government established for-profit MRI and CT diagnostic clinics.  The clinics are open to public patients 35-40 hours per week but are open to fee paying patients for all other hours of operation. The public expressed concern that those with money would pay for these diagnostic services and jump back into the public system, weeks, perhaps months, ahead of those without the same financial resources.  

The Liberals responded to this threat during their election campaign by promising to shut down these clinics.  

However, the for-profit clinics have not yet been shut down.  Instead the government has merely introduced a Bill that largely re-states rights and protections that we already have.

A better start would be for the government to shutdown the for-profit clinics and make the P3 hospitals public facilities. 

Similarly, the preamble recognizes that pharmacare for catastrophic drug costs and primary health care are important for the future of the health care system, but there is nothing in the proposed legislation that directly addresses these concerns

Other changes appear to be less than they may seem
Part I of the Bill 8 (sections 1 to 6 of the Bill) establishes the Ontario Health Quality Council to monitor and report to the public respecting: 

(1)
access to publicly-funded health services, 

(2)
health human resources in publicly-funded health services;

(3)
consumer and population health status; and

(4) health service outcomes 

and also to support continuous quality improvement.

However, the 9-12 person Council will not deal with many vital issues.  It cannot report on the extent to which the Ontario health care system conforms with the requirements of public administration, comprehensiveness, universality and portability, key provisions of the Canada Health Act, focusing instead on accessibility.  Further, the Council is not required to report on issues relating to two-tiered medicine, extra billing and user fees despite the fine sentiments expressed in the preamble to the Bill and by the government when it released the Bill. The Council is also specifically prohibited from making recommendations.  In other words, the Council only deals with accountability on a narrow range of issues.
The Council is to be composed of between nine and twelve members, all of whom are to be appointed by Cabinet.    For all the public knows, representatives from the for-profit sector could be appointed, possibly using this to erode our public not for-profit system.  It is our strong view that for-profit providers, given their blatant conflict of interest, should be excluded from the Council.  Without such a change, we remain concerned about any powers given to the Health Quality Council.

We support an elected, inclusive and representative Council that is free to make recommendations on the steps to be taken to ensure the future of Ontario’s public medicare system.
Opting out / Extra Billing

One change proposed in the new legislation to the pre-existing Health Care Accessibility Act is to extend the prohibition against extra-billing by eliminating the right of physicians and other designated practitioners to opt out of the provisions of the Health Insurance Act, i.e. to receive payment directly from patients for insured health services up to the OHIP maximum.

This is positive.  However section 9 (4) may allow extra billing through government regulation.
  We support a  legislative ban on extra billing and opting out. We cannot leave such an important issue to be decided by regulations that may be passed by cabinet with little or no public input.
Block Fees
Physicians across Ontario have charged patients for non-insured services by charging an annual or block fee.  Typically, services covered include telephone advice, renewal or prescriptions by telephone, completion of various forms, etc.  Such block fees have to date been largely unregulated although there are certain guidelines outlined by the College of Physicians and Surgeons. 

The proposals in Bill 8 specify that Block fees can only be charged (by physician practitioner, or hospital) as provided in government regulations – regulations which are as of yet unknown.   It is our view that block fees should be banned by legislation.  Block fees are but another mechanism to erode the publicly funded health care system and should not be allowed in regulations or anywhere else.
Accountability Agreements and Compliance Directives – Part III

Our greatest concerns, however, relate to Part III (sections 19 to 32) of the Act.   Specifically we are concerned about the broad powers of the Minister to require “accountability agreements” or to issue “compliance directives”.  While the government has made much of the “accountability: set out in the Act, it is notable, that the accountability in this part of the Act is accountability of health care providers to the government, not accountability of the government to the public.

These provisions have been drafted in extremely broad and general terms.  They grant the Minister virtually unprecedented power to require individuals and organizations to comply with ministerial health care initiatives.  Potentially these steps could override collective agreements (or other negotiated agreements).

Under the provisions, the Minister can direct any “health resource provider” or any other person, agency or entity (who is prescribed by regulation) to enter into “accountability agreements” with the Minister or with the Minister and any person, agency or entity.  

The term “health resource provider” is broadly defined.   A trade union, for example, might well qualify under the broad definition of health resource provider.

Compliance Directives

The Minister is also empowered to issue directives compelling health resource providers and any other prescribed person, agency or entity to take any action specified in the directive or to comply with prescribed compliance measures (s. 22).  There is little limitation on the scope of such directives.

The Minister’s discretion is as wide as the Government determines it should be. These powers could be used for health care reorganization, hospital restructuring, privatization or other initiatives.  

Section 27 of the proposed Bill even provides that where an order makes a significant change in a person’s terms of employment (including a reduction in compensation) the change shall be deemed to have been mutually agreed upon between the person and his or her employer!

Under this Bill, a health care union and an employer could be ordered to address certain issues through collective bargaining and in the event that they fail to do so, could be subject to an order requiring them to reduce wages or benefits, or to eliminate no-contracting out or successor rights protections contained in collective agreements. 

Just as bad, the Minister could simply issue a compliance directive requiring the collective agreement protections to be modified or overridden. 

Similarly, the Minister’s powers under Part III could be used to require hospitals to consolidate certain operations (e.g. laundry or food services) and require collective agreements to be modified to facilitate such initiatives. Or, regardless of any restructuring, the Minister could simply order a reduction in wages and benefits!

This is not to say that there are not counter-arguments against such a broad and unfair exercise of Ministerial fiat; however, in a free and democratic society, one should not have to resort to counter-arguments to address such a potential threat to free collective bargaining.

Taken together, all of Part III can only be viewed as an attempt to bestow upon the Minister and Government virtually unlimited authority to unilaterally order and direct fundamental changes to the health care system, and to do so in a top-down dictatorial manner, without any traditional procedural safeguards or substantive limitations. This is reminiscent of the omnibus Bill 26 legislation introduced by the previous Conservative government when it was elected in 1995. 

We also note that health care privatization has been persistently criticized for reducing public accountability for a vital public service.  Commercial confidentiality radically reduces the public’s ability to find out how their dollars are being used. If the government intends to use this section of the Act to attempt to counter this criticism while intensifying privatization, it should say so clearly now.  To do otherwise, would be to mislead the public about the government’s intentions, particularly given how the government has this Bill.

We might add that the need for commercial confidentiality in the for-profit sector will largely frustrate any such attempt to impose accountability to the public on for-profit corporations.  Commercial competition limits the ability of for-profit corporations to openly reveal their secrets as doing so would reveal any advantages they have over their competitors.

Finally, we note that the Bill seeks to insulate the Crown and the Minister from any legal liability resulting from any actions taken in connection with accountability agreements or compliance directives.

On the other hand, anyone who fails to comply with an order by the Minister relating to accountability agreements or compliance directives is subject to prosecution, and if found guilty may be subject to a fine of up to $100,000.

A clear and present danger

Service and office employees are some of the lowest paid employees working in the hospital system.  Yet, we are presently the main target of hospital privatization and restructuring.  The privatization of hospital services in British Columbia has meant mass layoffs and a radical reduction in compensation.  Our livelihoods, our homes, and our retirements are on the line.  So we take threats to our collective agreements very seriously.  We hope this committee will too.

We have recently lived through massive hospital restructuring under the previous Conservative government.  In our view, the massive restructuring did very little or nothing to improve the hospital system.  It did seriously disrupt the lives of tens of thousands of hospital workers.  Constant change and restructuring does not serve the hospital system well.

While the last round of hospital restructuring did little to improve the previous government’s popularity, at least there was a process in place for some consultation with the community (through the Health Services Restructuring Commission).   Bill 8 raises the possibility of restructuring through Ministerial directive – a much worse possibility.   We cannot understand why the Liberal government would choose to proceed in such a high-handed and brinks manlike manner.  It raises great dangers for a health care system that has been under great stress for a number of years.  We had hoped that this would be understood by the new government.

Progressive Change

We support many of the principles that the government focused upon when it released this Bill.  Universal public medicare is Canada’s most cherished social program.  It helps defines us as Canadian.

We are not sure why the government chose to introduce a Bill that gives such sweeping powers to the Minister of Health and Long Term Care.  However, legislation does not turn on the intent of the legislators, its power arises from the meaning of it words.  We would like to pass on to you in written form key changes required to deal with our concerns in Part III:

No trade union shall be required to enter into an accountability agreement, or be the subject of a directive.

No collective agreement shall be the subject of an accountability agreement or of a directive.

No accountability agreement or directive shall directly or indirectly affect the continued operation and enforceability of a collective agreement or purport to amend its terms.

No employer shall be required or authorized to enter into an accountability agreement which directly or indirectly interferes with its ability to comply with the provisions of a collective agreement, nor shall any directive have such effect.

Notwithstanding sections 21, 22,26,27 and 28, no accountability agreement entered into under section 21, compliance directive entered into under section 22 or order made under section 26 shall (1) directly or indirectly affect the continued operation and enforceability of a collective agreement, (2) purport to amend, vary or discontinue the terms of a collective agreement, (3) require the parties to a collective agreement to amend, vary or discontinue the terms of a collective agreement, or (4) directly or indirectly interfere with the ability of parties to a collective agreement  to comply with the terms and conditions of a collective agreement.
We also believe that the government should reconsider the powers the Bill may give to the Minister of Health and Long Term Care to re-organize and restructure health care.  The hospital system has already undergone extensive re-organization over the last ten years.  Allowing the Minister to unilaterally impose more is a recipe for strife and chaos, that may well push hospital employees, still dealing with the previous round of restructuring, to the brink.
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� Statement to the Legislature: Commitment to the Future of Medicare Act, The Honourable George Smitherman, Minister of Health and Long-Term Care, November 27, 2003





� Ministry of Health and Long Term Care media release November 27, 2003, McGuinty government moves to outlaw two-tier health care in Ontario. New Bill Would Stop Creeping Privatization Of Health Care.


� Ministry of Health and Long Term Care media release November 27, 2003, McGuinty government moves to outlaw two-tier health care in Ontario. New Bill Would Stop Creeping Privatization Of Health Care.


� The London Free Press, Friday, November 28, 2003 Page: A3


� The Toronto Star, Friday, November 28, 2003


� The National Post has also claimed that medical equipment in P3 hospitals would be used for fee paying patients in “off-hours”,  “Canada to see first private hospital: Would combine public and private treatments: Full-service facility touted as wave of future, but damned by others as end of medicare,” National Post �Friday, November 8, 2002





� Government “regulations”, unlike legislation, do not have to go through the public scrutiny of the legislature.  They are passed by cabinet with little or no public input.
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